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ELECTION AND RECALL OF FEDERAL JUDGES. 

THE ARGUMENT. 



Mr. President, the bill which I now submit proposes to put the 
recall of Federal judges in the hands of the Congress of the United 
States, while the Arizona constitution proposes to put the recall of 
judges in the hands of the electorate of that State. They are the 
sovereign power, they are the governing power, and if the court has a 
bias against the interest of the people ana the people wish to recall for 
that purpose, that bias need not be named as a ground for such action. 
It need not be mentioned. No reason is necessary to be assigned 
why the sovereign power of the people of this country should be 
exercised in recalling any public servant. It has a right to be exer- 
cised without assigning reasons. 

To assign reasons is to discredit the incumbent, while removal 
without assignment of reasons is the mildest method of dealing with a 
public servant whose service is no longer desired. And self-governing 
people should govern themselves without apology or need to assign 
reasons in the exercise of the right of self-government. The mere 
fact that the people do not like a judge and do not desire him to serve 
them justifies recall. lie lias no function, no public office, or public 
dignity except as it is bestowed upon him by the people themselves; 
yet the Tory argument is constantly advanced — that judges ought 
not to be recalled, that they ought to be independent of the people, 
that they ought to have office for life whether their service is accept- 
able to the people or not. There is no sound sense and no good 
reason in this contention, and it impairs the right of self-government 
and liberties of a free people. Such a policy can only result in a 
judicial oligarchy. 

THE PEOPLE ARE CONSERVATIVE. 

It will be contended by some that the recall of judges might ! 
safely be left to the National Legislature or to the State legislatures. I 
but should not be left to the electorate, because the electorate would * 
not be so conservative in the exercise of the power to recall a judge as 
their representatives in the legislature. 

The answer to this is that the electorate of an American State and 
of any of the American States is abundantly conservative and moves 
very slowly, more slowly than their progressive representatives would 
move. 

A political party is controlled by caucus and in convention, and is 
easily moved by passion or impulse. The people in their peaceful 
homes or in the quiet seclusion of a voting Dooth are not so easily 
moved. 

******* 

The reactionary argument that the people are turbulent, unduly 
excitable, that they are wild and visionary, that they are unduly 
passionate, that they comprise an irresponsible mob unworthy to be 
trusted with power, comes with poor grace from those who hold their 
honors, their dignities, and their salaries from these same people. 

The long-suffering patience of the people is best evidenced by the 
forbearance with which the people permit men in public service to 
give currency and approval to these unfounded and absurd criticisms 
of the great American electorate. 
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It will thus be seen that all of the States have an automatic recall 
of judges by a short tenure of office, excepting Rhode Island, New 
Hampshire, and Massachusetts, all three or wluch expressly provide 
in their constitutions for the recall of judges by the legislature. 

New Hampshire has recalled her judges four times, end I under- 
stand on grounds of policy. Rhode Island recalled her judiciary — 
by dropping them at the end of the short tenure — which declared an 
act of the Rhode Island Legislature unconstitutional. 

I insist that the recall of judges by the voters of a State, in the 
seclusion of the ballot box, is more conservative than to remove 
judges by caucus in a legislature, where passion or interest might 
affect the judgment. The people of Arizona can be relied upon to 
deal justly with this question, and their right of self-government in 
this particular can not be justly denied. 



THE ELECTION AND RECALL OF JUDGES IS JUSTIFIED BY EVERY 

PRINCIPLE OF SELF-GOVERNMENT. 

The election and recall of judges, which I have shown thus to pre- 
vail in all of the States of the Union, has been adopted by the various 
States after discussion and consideration by the best people in the 
United States, and their action in regard to this matter is justified by 
sound reason and common sense. Since the establishment of common 
schools, of high schools, of university privileges — since the establish- 
ment of the modern newspapers which penetrate every nook and 
cranny of the land — since the growth of universal intelligence — why 
should not the American people elect judges who are to serve them on 
the bench? If citizens nave a civil dispute, do they not naturally 
arbitrate their differences and choose their own arbiters? And if 
they are satisfied, who should complain ? 

If citizens of a village wish to choose their own justice of the peace, 
why should they not nave the right to elect such an official ? If the 
citizens of a county desire to elect the county judge, what sensible 
reason can be assigned that those whose lives and property are subject 
to the jurisdiction should not elect the citizen who is a candidate 
for county judge ? Do they not pay him his salary ? Are they not 
self-governing people? Are they not entitled to the unqualified 
rights of self-government recognized in the Declaration of Independ- 
ence and in the various bills of rights in the several States I Or have 
we forgotten the source of authority in this country, and that it 
springs from the people and does not descend to the people from a 
governing class? It seems to be necessary, Mr. President, to recall 
to the Congress of the United States and to the country the principles 
laid down by the Declaration of Independence, in which it was set 
forth that the right to govern came from the people and not from the 
king. 
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Mr. President, this peculiar characteristic of mortal man to be 
influenced by his previous opinions must not be ignored by prudent 
statesmen in determining the conduct of government. If the 
Supreme Bench, consisting of nine excellent gentlemen, should be 
composed of nine loyal and patriotic Irishmen, they would be 
unanimously in favor of "home rule" for Ireland, and givemost 
learned reasons for the opinion. Or if this excellent tribunal should 
consist of nine loyal and faithful Tories, they would conscientiously 
decide "home rule'' to be a dangerous heresy, and give overwhelming 
arguments why it should be denied. Xor would it be fair or decent 
to charge them with bad faith for their decisions or opinions. It is a 
question of previous predilection, of previous fixed opinion, of the 
point of view which has molded itself in the personal experience of 
the judge and become a part of him. 

A President who could be persuaded to appoint a majority of 
Irishmen on the Supreme Bench need not be astonished at home- 
rule decisions. Xor should he be shocked if a Tory bench decide 
against home rule. 

This psychological fact gives a sound reason for the active interest 
of big business in the appointment of Federal judges. Big business 
men understand perfcctlv well the importance of engineering the 
nomination of judge*. Yes, Mr. President, and they understand 
perfectly well the importance of engineering the nomination of a 
President of the United States whose honest sympathies and views 
are in harmony with their point of view, so that such an Executive 
should be expected to listen with respect and with conviction to the 
convincing arguments in favor of candidates for the ermine "who 
are the right kind of people." These amiable gentlemen who engineer 
nominations "know exactly what they want." As Abraham Lincoln 
once remarked, "for the kind of people that like that kind of thing, 
it is the very kind of thing that that kind of people like." 

I venture to believe, Mr. President, that the people of the United 
Stales have slowlv learned to know exactlv what thev want, and 
the people will acquire it by peaceful processes, bv progressive 
processes, and, among other agencies, by the right of election and of 
recall of judges. 

TIIK KECALL .JUSTIFIED AS A MEANS OF CONTROLLING A JUDICIAL 
Kl'LIN<i POWER THAT HAS VIOLATED THE CONSTITUTION OF THE 
UNITED STATES, VIOLATED THE RIGHTS OF THE STATES, INVADED 
THE LEGISLATIVE FUNCTION, AND 11ECOME AN INSTRUMENT OP 
OPPRESSION THROUGH JUDICIAL LEGISLATION. 



The Kedend courts have invaded the Constitution and invaded 
the rights of the States and invaded the legislative function of 
Congress and of the States, and have become an instrument through 
which the special interests have been enabled to block all progressive 
legislation of recent years. The manner in which this has been done has 
been well explained bv James Allen Smith, Ph. D., professor of political 
science, Universitv of Washington, in The Spirit of American Govern- 
ment ; by Hon. WalterClark, chief justiceof the Supreme Court of North 
Carolina, in his address before the law department of the University 
of Pennsylvania, April 27, 1906 (Exhibit B); by Gilbert E. Roe, 
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The Republican platform of 1908, declares against certain injunc- 
tions bytne court. 

The Democratic platform (1908) protests against government by 
■junction. 

The Independence Party (1908) condemns the arbitrary use of 
injunctions and contempt proceedings by the courts as a violation 
cb the fundamental American right of trial by jury. 

The People's Party of 1908 emphatically condemned the unjust 
tasumption of authority bv inferior Federal courts into nullifying 
by injunction the laws of the State and demanding its prohibition, 
and so forth. 

The Socialist Party, casting half a million votes and representing 
two (and a half million people in 1908, said "our courts are in the 
hands of the ruling classes." 

(Col. Roosevelt; President Taft; President Lincoln; United States 
Circuit Judge Grosscup; Hon. Walter L. Clark, chief justice of the 
Supreme Court of North Carolina; Hon. William Jennings Bryan; 
Mr. Justice Harlan; Hon. Gilbert E. Roe; and others, quoted to snow 
the attitude of the courts.) 

* * * * * * * 

I believe in the sovereignty of the people of the United States and 
not in the sovereignty of any judicial tribunal appointed for life. I 
therefore believe that they should be subject to recall, as the Con- 
stitution authorizes. 

^p ^r ^f ^r ^r ^h ^r 

Is it possible that all of the States of the Union are wrong in their 
view of the necessity of controlling the judiciary by the popular vote i 
And if they be right, Mr. President, by what reasoning do the Senators 
on this floor representing those States disregard or lightly set aside 
the ascertained views of policy of the people of their own States ? 



[Night letter.] 

Albuquerque, N. Mex., August 10, 1911. 
J. D. Hand, Washington, D. C: 

President Taft at Albuquerque, October 15, 1909: "I first will Bay that I will not 
▼eto a bill letting New Mexico in. * * * I shall recommend that the promise of 
the Republican platform on which I had the honor to be elected President shall be 
carried out in good faith and that the Territories of New Mexico and Arizona shall be 
admitted to the Union so that we shall have nothing but States between the Atlantic 
and the Pacific. * * * But that in the course of this administration you will come 
in and come in as a full-fledged State and come in with a good constitution I sin- 
cerely and profoundly hope, and I mean to lend every effort that I can to bring it 
about." 

D. A. McPherson, 
Manager Albuquerque Morning Journal. 



[Night letter.] 

Albuquerque, N. Mex., August 10, 1911. 
J. D. Hand, 

New Willard, Washington, D. C. 

Territory op New Mexico, 

County of Bernalillo, 88: 

Harry P. Owen, being duly sworn, deposes and says that on October 15, 1909, he 
Btenographically reported the speech of President Taft, delivered at the Alvarada 



